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Nlo&M-10/2020

1.1 Definition of
Force Majeure

Notice of Force
Majeure

Annexure -A

1. Force Majeure

In this Clause, "Force Majeure" means an exceptional event or
circumstance:

(a) which is beyond a Party's control,

(b) which such Party could not reasonably have provided
against before entering into the Contract,

(c) which, having arisen, such Party could not reasonably
have avoided or overcome. and

(d) which is not substantially attributable to the other Party.

Force Majeure may include, but is not limited to, exceptional
events or circumstances of the kind listed below, so long as

conditions (a) to (d) above are satisfied:

(D war, hostilities (whether war be declared or not),
invasion, act of foreign enemies,

(ii) rebellion, terrorism, sabotage by persons other than
the Contractor's Personnel, revolution, insurrection,
military or usurped power, or civil war,

(iii) riot, commotion, disorder, strike or lockout by
persons other than the Contractor's Personnel,

(iv) munitio4s of war, explosive materials, ionising
radiation or contamination by radio-activity, except
as may be attributable to tllb Contractor's use of such
munitions, explosives, radiation or radio-activity, and

(v) natural catastrophes such as earthquake, hurricane,
typhoon or volcanic activity.

Ifa Party is or will be prevented from performing its substantial
obligations under the Contract by Force Majeure, then it shall
give notice to the other Party of the event or circumstances
constituting the Force Majeure and shall specify the obligations,
the performance of which is or will be prevented. The notice
shall be given within 14 days after the Party became aware, or
should have become aware, of the relevant event or
circumstance constituting Force Majeure.

The Party shall, having given notice, be excused performance of
its obligations for so long as such Force Majeure prevents it
from performing them.

Notwithstanding any other provision

1.2

of this

ffi



Nlo&M-10/2020

1.3 Duty to Minimise
Delay

1.4 Consequences of
Force Majeure

1.5 Force Majeure
Affecting
Subcontractor

1.6 Optional
Termination,
Payment and
Release

Annexure -A

Majeure shall not apply to obligations of either Pafty to make
payments to the other Party under the Contract.

Each Party shall at all times use all reasonable endeavours to
minimise any delay in the performance of the Contract as a
result of Force Majeure.

A Party shall give notice to the other Party when it ceases to be

affected by the Force Majeure.

lf the Contractor is prevented from performing his substantial
obligations under the Contract by Force Majeure of which
notice has been given under Sub-Clause 1.2 fNotice of Force
Majeure], and suffers delay and/or incurs Cost by reason of such

Force Majeure, the Contractor shall be entitled to:

(a) an extension of time for any such delay, if completion ts

or will be delayed. and

(b) if the event or circumstance is of the kind described in
sub-paragraphs (i) to (iv) of Sub-Clause 1.1 [Definition of
Force Majeurel and, in sub-paragraphs (ii) to (iv), occurs
in the Country, payment of any such Cost, including the
costs of rectifying or replacing the Works and/or Goods
damaged or destroyed by Force Majeure, to the extent
they are not indemnified through the insurance policy .

(c) After receiving this notice, the Engineer shall proceed to
determine to agree or determine these matters.

I

If any Subcontractor is entitled under any contract or agreement
relating to the Works to relief from force majeure on terms
additional to or broader than those specified in this Clause, such

additional or broader force majeure events or circumstances
shall not excuse the Contractor's non-performance or entitle him
to relief under this Clause.

If the execution of substantially all the Works in progress is
prevented for a continuous period of 84 days by reason of Force
Majeure of which notice has been given under Sub-Clause 1.2

fNotice of Force Majeurel, or for multiple periods which total
more than 140 days due to the same notified Force Majeure,
then either Party may give to the other Party a notice of
termination of the Contract. In this event, the termination shall
take effect 7 days after the notice is given, and the Contractor
shall proceed in accordance to cessation of Work and Removal
of Contractor's Equipment.
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1.1 Release from
Performance

Annexure -A

Upon such termination, the Engineer shall determine the value
of the work done and issue a Pavment Certificate which shall
include:

(a) the amounts payable for any work carried out for which a

price is stated in the Contract;

(b) the Cost of Plant and Materials ordered for the Works
which have been delivered to the Contractor, or of which
the Contractor is liable to accept delivery: this Plant and
Materials shall become the property of (and be at the risk
of) the Employer when paid for by the Employer, and the
Contractor shall place the same at the Employer's
disposal;

(c) other Cost or liabilities which in the circumstances were
reasonably and necessarily incurred by the Contractor in
the expectation of completing the Works/Services;

(d) the Cost of removal oiTemporary Works and Contractor's
Equipment from the Site and the retum of these items to
the Contractor's works in his country (or to any other
destination at no greater cost); and

(e) the Cost of repatriation of the Contractor's stafl and
labour employed wholly in connection with the Works at
the date of termination.

Notwithstanding any other provision ofthis Clause, ifany event or
circumstance outside the control of thd Parties (including, but not
limited to, Force Majeure) arises which makes it impossible or
unlawful for either or both Parties to fulfil its or their contractual
obligations or which, under the law goveming the Contract, entitles
the Parties to be released from further performance ofthe Contract,
then upon notice by either Party to the other Party of such event or
circumstance:

(a) the Parties shall be discharged from funher performance,
without prejudice to the rights of either Pafty in respect of
any previous breach ofthe Contract, and

(b) the sum payable by the Employer to the Contractor shall
be the same as would have been payable under Sub-
Clause 1.6 [Optional Termination, Payment and Release]
ifthe Contract had been terminated under Sub-Clause 1.6.

Any loss or damage due to natural calamities like flooding,

NAGPUR i4ETRO

1.8 New Sub-clause



Nl0&M-10/2020 Annexure -A

typhoons and heavy storms etc. including rioting, fire etc. shall
be covered by an insurance policy by the Contractor and he
shall not be entitled for any payment against the loss or damage
from the Employer. The Employer may however consider an
extension to the Contract on this account if it is established that
all reasonable precautions were taken by the Contractor.

(.
ffi


